STATE OF MAI NE Docket No. 97-796
PUBLI C UTI LI TI ES COMM SSI ON
March 26, 1998

BANGOR HYDRO ELECTRI C COMPANY ORDER REJECTI NG
Petition for Affiliated STI PULATI ON AND
and Reor gani zation APPROVI NG SECOND
Approval Needed in Connection with REVI SED STI PULATI ON

Bangor Gas Conpany Transaction

VWELCH, Chai rnman; NUGENT and HUNT, Conm SSioners

l. SUMMARY OF DECISION

In this Order, we reject the original Stipulation filed in
t he above matter on behal f of Bangor Hydro-El ectric Conpany
(BHE), Bangor Gas Conpany, LLC (BGC), Maritimes and Nort heast
Pi pelines, LLC (Maritines), and the Public Advocate. W concl ude
that the original Stipulation (Stipulation) is inconsistent with
the determ nations the Comm ssion is required to make pursuant to
35-A MR S. A 8708 and inconsistent with the Comm ssion policy
set forth in the Comm ssion's order provisionally adopting
Chapter 820 of the Comm ssion's rules. Because the Second
Revised Stipulation filed in this matter, addresses our concerns,
we approve that stipulation.?

11. PROCEDURAL HISTORY

On Cct ober 29, 1997, BHE filed, together with BGC, a
Consol i dated Petition in which BHE requested authority to
participate in Bangor Gas, and Bangor Gas requested authorization
to provide gas service as a public utility gas conmpany serving
the greater Bangor area. On Novenber 14, 1997, the Conm ssion
notified BHE that its filing was found to be conpl ete as of
Novenber 12, 1997, the date on which BHE filed certain additional
i nformati on requested by the Conmm ssion. On Novenber 18, 1997,

t he Exam ners entered an order denying a notion of BGC and BHE to
consolidate their cases. Accordingly, all approvals and
exenptions required for BHE to participate in Bangor Gas have
been processed in this Docket, and all issues relating to BGC s
petition to serve, and rel ated requests for approval s and
exenptions, are being processed in Docket No. 97-795. The
parties in this case, BHE, the Public Advocate, BGC, Maritines
and Central M ne Power Conpany (CWP) participated in a
prehearing conference and two technical conferences. The

Advi sors and the parties conducted di scovery, both witten and
orally at technical conferences, to which BHE has responded.

On February 19, 1998, counsel for BHE filed a stipulation on
behal f of BHE and the Public Advocate. BGC and Maritines al so

YCentral Mai ne Power Conpany neither signed nor objected to
ei ther stipul ation.
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signed the Stipulation. Through the Stipulation, the signatories
sought to resolve all issues in this case. All discovery,
transcri pts of technical conferences, testinony and exhibits
included in the Cctober filing as suppl enented were consi dered
part of the record for the purpose of determ ning whether the
Comm ssi on shoul d accept the Stipulation. The parties waived the
right to file objections to an Exam ner's report. The Advisors
issued a witten recommendati on to the Conmm ssion and provided
the parties with copies of the recomendati on. The Advisors
recommended rejection of the Stipulation and provi ded recomrended
gui delines for an acceptable outcone to the proceeding. The

Comm ssi on considered the Stipulation during its deliberative
session on March 9, 1998. As described bel ow, the Conm ssion
rejected the Stipul ation.

The parties then submtted a revised stipulation, based on
t he Advi sors’ recommendations. The parties further revised the
stipulation followi ng a conference of counsel and submtted the
Second Revised Stipulation for Comm ssion approval. Al parties
but CWP signed the Second Revised Stipulation. CWM does not
obj ect to Conm ssion approval of the Second Revised Stipulation
but filed comrents relating to the stipulation. The parties to
the Second Revised Stipulation agreed that the Comm ssion may
rely on discovery, as well as all testinony and exhibits in BHE s
Cctober filing, in determ ning whether to approve the Second
Revi sed Stipul ati on.

I11. DESCRIPTION OF ORIGINAL STIPULATION

A. | nvest nent

The original Stipulation submtted on February 19, 1998
all owed BHE to invest up to $600, 000 in Gassub, for the purpose
of funding Gassub's initial capital contribution to Bangor Gas.
The Stipulation further allowed an additional investnent of
$375,000 i n devel opment costs by providing that these devel opnent
costs shoul d not be considered in determ ning whether the
$600, 000 capital contribution limtation should be nmet.? The
Stipulation further all owed the Conm ssion to revoke the
authority to invest in the event that BHE initiated a filing
under Section 1322 of Title 35-A seeking an energency rate
increase or if the Conpany initiated insolvency proceedings.

The Stipulation also allowed BHE to file for additional
approval to nake an additional capital contribution, through
Gassub, to Bangor Gas in April of 1999 for an anount to be
determ ned by the managenent and the Board of BHE, but "which may
be on the order of $3,150,000 (equal to (a) the balance of the
full contribution that BHE woul d have nmade in Oct ober of 1998,
but for the deferral of all but 20% of such contribution, plus

2\ note that the operating agreenent and the testinony of
Frederick Sanp identify devel opnent costs as an additi onal
capital contribution.
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(b) 20% of its April, 1999 contribution).” The Stipulation
further provided that the supplenental filing my be made in the
first quarter of 1999 and that the Comm ssion will process the
filing in 60 rather than the 120 days provided for under section
707 of Title 35-A or 180 days (if the investnment is considered a
reorgani zation). In the second proceedi ng, the Comm ssion woul d
establish the scope of any additional proceedings regarding
approval of any further capital contributions which BHE nmay nake
inthe third and fourth quarters of 1999.

B. For mati on of Gassub

The Stipulation provided that BHE nay form Gassub which
will be wholly-owned by BHE. The purpose of Gassub is to hold
BHE' s interest in BGC and otherwise to serve as a vehicle for
BHE s participation in BGC. The provisions relating to Gassub
are those set forth in the operating agreenent. The Stipul ation
al so provided that the Conm ssion shall have reasonabl e access to
Gassub’ s books and records.

C. Conditions of BHE s Participation

The Stipul ati on adopted conditions regardi ng BHE s
i nvestment and participation in BGC and (Gassub) discussed in
Frederick Sanp’s Prefiled Testinony at pages 24 and 25. These
provi sions included a requirenent that all costs, revenues and
investnments and all profits and | osses, associated with or
resulting fromBHE s participation in Bangor Gas and Gassub woul d
be accounted for in a manner consistent with the rel evant
accounting procedure set forth in Chapter 820 of the Conmi ssion’s
rules, as finally adopted. This provision also included
bel ow-the-line ratemaking treatnent for BHE s participation in
Gassub and BGC (i ncl udi ng devel opnment costs).

D. BHE Affiliated Transacti ons Approval

The Stipulation authorized BHE to enter into the
support services agreenment with Bangor Gas and Energy Pacific
(Exhibit Cto BHE's Cctober filing) and to enter into the Funding
Agreenent that was attached as Exhibit A to the Stipul ation.

E. Val ue of BHE Nane and All ocation of Val ue

The Stipulation provided for the value of goodw |l as
establ i shed under Section 4.1 of the Operating Agreenent as
anended by a letter agreenent w th Bangor Pacific dated
February 19, 1998 and filed at the Conm ssion on February 19,
1998. This provision values the use by BGC of the BHE s nane at
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two percent of BGC s pre-tax net incone for the period ending on
Decenber 31, 2006. The Stipulation further provided that only
50% of the value of the paynent shall be allocated to ratepayers.

IV. DESCRIPTION OF SECOND REVISED STIPULATION

The Second Revised Stipulation includes the follow ng
provi si ons:

(1)

(2)

(3)

(4)

(5)

(6)

it allows an investnment in Cctober of 1998 or

t hereafter of $375,000 in devel opnent costs and a
capital contribution of up to $2.5 mllion conditioned
upon BHE showing that it is in sound financial
condition. BHE is required to make a suppl enent a
filing to establish that the Conpany is in financially
sound condition consistent with the requirenents of
Chapter 820 and Section 708 of Title 35-A |If BHE
fails to establish that it is in sound financial

condition, the Comm ssion's approval to invest will be
revoked. The determ nation of whether BHE has nade the
required showing will be made within 90 days of the

date of the filing;

it identifies the value of the use of BHE s nane at two
percent of BGC s pre-tax net inconme for the period
endi ng on Decenber 31, 2006, except that the annual
paynent shall continue if BGC continues to use BHE s
name after Decenber 31, 2006 (unless continued paynents
are prohibited under Chapter 820, as finally adopted);

it allocates the value of BHE s nanme entirely to
rat epayers;

it requires that if BGC and BHE decide to engage in
joint marketing, beyond the mninml use of BHE s nane
as described in Advisors 01-26 and 02-09 confidential,
BHE nust report its intention to conmence such activity
at | east 30 days in advance of commencing the joint

mar keting; this report may trigger a reopening of the
case to redeterm ne the value of good will and conpany
name and nmay also result in the inposition of

addi tional standards of conduct;

it provides for a new filing for affiliated transaction
and reorgani zati on approval for any additional

i nvestment that BHE proposes to make in Bangor Gas
(through Gassub);

it requires that all transactions between Bangor Hydro
and Bangor Gas be in accordance with the provisions of
Chapter 820, as finally adopted;
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(7) it provides for belowthe-line ratenmaking treatnent for
BHE s participation in Gassub and BGC, except for
paynents for use of BHE s nane;

(8) it allows for the formation of Gassub;

(9) it provides that BHE s ratepayers shall be held
harm ess fromany and all negative consequences fl ow ng
fromBHE s investnent and participation in Bangor Gas;

(10) it provides that the Comm ssion shall have reasonabl e
access to Gassub's books and records;

(11) it requires that the supplenental filing contain a
proj ection of cash flow and earnings, current bond
rating, an indication of whether parties to the BHE s
Credit Agreenent have approved the investnent, an
update on financing for the PERC transaction and the
Unitel nonetization and a description of the source of
funds for the investnent; and

(12) it allows BHE to enter into the support services
agreenent and the fundi ng agreenent (appended to the
Second Revi sed Stipulation) under specific ternms set
forth in the stipulation.

The Second Revised Stipulation also expresses the parties' intent
t hat the Bangor Gas Conpany application for an unconditi onal
certificate to provide gas service in the greater Bangor area
woul d not be affected by the determ nation of whether BHE is
permtted to invest in the venture.

V. DISCUSSION

W reject the original Stipulation because at this tinme, we
cannot determine or find that BHE is in financially sound
condition and as a result cannot make findings required by
35-A MR S.A 8 708(2) to ensure that ratepayers are adequately
protected. The Second Revised Stipul ati on addresses our concern
about adequate ratepayer protection because it requires BHE to
show that it is in sound financial condition as a condition of
our approval to permt it to invest in BGC

I n Docket No. 97-116, we granted BHE a rate increase of
$13, 222,365. In that case we described BHE s financial condition
as "relatively precarious."” Bangor Hydro-Electric Company
Proposed Increase In Rates, Docket No. 97-116, Order at 59
(Feb.9, 1998). W also noted that BHE is in a state of
“"financial turmoil." Id. at 5.

In this case, BHE stated that its bond rating is bel ow
investnment grade. It also has stated that it has not identified
the source of funds to nake its originally proposed $2.5 nillion
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investnment, and that it does not intend to approach the banks
that are parties to its Credit Agreenment for approval of the
investnment until late summer if at that tine approval is needed.
BHE concluded that by the tinme it is required to make its

i nvestrment in Cctober of 1998, its financial condition wll
inprove as a result of the rate increase it expected to receive
fromthe Commission.® At this time, however, there is no

evi dence on which we can determ ne that the Conpany will be in a
sound financial condition in Cctober of 1998.

At the technical conference held on January 13, 1998, the
Publ i ¢ Advocat e expressed concern with approving an investnent
wi t hout the opportunity to determ ne whether BHE s financi al
condition inproved as a result of the rate increase granted in
Docket Number 97-116. The Public Advocate stated that BHE shoul d
not be allowed to invest at this tinme because of the Conpany's
weak financial condition. He suggested that it is too early to
assess the inpact of the rate increase granted in Docket Nunber
97-116 on BHE s financial condition and that it would be nore
appropriate for BHE to nake a new or supplenental filing for
approval of the investnment once the Conpany's financial condition
has i nproved. The Public Advocate al so stated that it m ght be
appropriate to grant conditional approval of an investnent which
woul d require the Conpany to show that it has enough cash and
that the investnent would not drain cash away from core
operations of the Conpany.

In response to Chairman Wl ch's suggestion of the
possibility of (1) either denying approval to BHE to i nvest nobney
in Cctober but allow ng the Conpany to make a showing in July
that the conpany's financial condition has sufficiently inproved
to permt an investnent or (2) granting approval for investnent
in Cctober but conditioning approval upon BHE showing in a July
filing that BHE s financial situation is sound enough to permt
it to invest in Bangor Gas, M. Sanp, on behalf of BHE, stated
t hat al though BHE preferred to have approval to invest in the
proj ect, the Conmpany was not opposed to the Comm ssion granting
approval to invest conditioned upon BHE showing that it is in
sound financial condition. Counsel for BGC indicated that the
Bangor Gas project could go forward even if BHE did not invest in
it.

Contrary to the discussion at the technical conference, the
original Stipulation allows BHE to invest alnpbst $1 million
wi t hout any showi ng that the Conpany will be in sound financial
condition.* W conclude that because BHE has not shown that the

®BHE sought a rate increase of $22.11 million. The Commi ssion
granted a rate increase of $13,222,365 on February 9, 1998, after
BHE made these statenents.

* The original Stipulation does not require BHE to wait until
Cctober to make the investnent, assuming it could find the cash
or credit and get approval under its Credit Agreenent before that
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Conmpany is or will be in sound financial condition, BHE has not
established that the reorganization is consistent with the
interest of the utility's ratepayers and investors as required by
35-A MR S. A 8 708(2). Because of the Conpany's failure to
establish that it is in sound financial condition, we also can
not meke the requisite determ nations pursuant to section 708 of
Title 35-A°

Mor eover, the Comm ssion has recently determned inits
Chapter 820 rulenmaking that a utility that is not in sound
financial condition should not be allowed to invest in non-core
activities. The reason for the bar is that it is in the
rat epayers’ interest torequire a utility that is not financially
sound to focus its resources on rebuilding the financial
integrity of the core business. Unless the utility is in sound
financial condition, provisions requiring a utility to hold
rat epayers harm ess for the negative consequences of a utility’s
investment in non-core activities do not provide adequate
protection. Sinply disallow ng costs associated with the
investnment for a conpany that is already financially troubled may
result in further harmto the utility' s ratepayers. In addition,
in arate case it may be difficult to separate and quantify the
adverse effects on credit and access to capital resulting froma
non-core investnment from other circunstances that may be
contributing to the utility's troubled financial circunstances.
The fact that the initial proposed investnent has been reduced
from$2.5 mllion to nearly $1 mllion does not provide adequate
assurance of ratepayer protection given the continued uncertainty
about BHE' s future financial picture. Although the original
Stipul ation provides that investnent approval is revoked if the
Conmpany files for an energency rate increase pursuant to
35-A MR S. A 81322, or if the Conpany files for bankruptcy,

t hese provisions do not ensure that the Conpany can afford to
di rect any noney away fromits core operations.

The Second Revised Stipul ation, on the other hand, requires
BHE to denonstrate that it is in sound financial condition
consistent wth the requirenents of Chapter 820, as finally
adopted, and section 708 of Title 35-A Chapter 820 as
provi sionally adopted bars (absent a waiver) investnent in an

tinme.

®>Section 708 of Title 35-A requires that the Comm ssion, if it
grants approval, is required to inpose certain ternms and
conditions or requirenents necessary to protect ratepayers. Such
conditions include provisions that assure that the utility's
ability to attract capital on reasonable terns, including the
mai nt enance of a reasonable capital structure is not inpaired;
that the ability of the utility to provide safe, reasonable and
adequate service is not inpaired; that the utility's credit is
not inpaired or adversely affected, and that neither ratepayers
nor investors are adversely affected by the reorgani zation. 35-A
MR S. A 8708(2).
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affiliate by a utility that has not attained an investnent grade
bond rating or that has filed for or been granted a tenporary
rate increase pursuant to 35-A MR S. A 8§ 1322. If the rule, as
finally adopted, does not contain these restrictions, we would
still determ ne pursuant to section 708 of Title 35-A whether BHE
is financially sound. The Conpany coul d, however, seek to
establish that it is financially sound notw thstanding its bond
rating or its need for energency rate relief.® Thus, the Second
Revi sed Stipul ation provi des adequat e assurance that approval of
the investnent with certain specified conditions affords
sufficient ratepayer protection.” The Second Revised Stipulation
al so permts the Bangor Gas project to nove forward whet her or
not BHE is permtted to invest in BGC

The original Stipulation also was inconsistent with the
met hod of allocating the value of intangibles set forth in the
Comm ssion's provisionally adopted chapter 820. The Second
Revised Stipulation correctly allocates to ratepayers the val ue
of the use of BHE s nanme consistent with the provisional rule and
the intent of 35-A MR S.A 8§ 707(3)(G.

The nethod for determ ning the value of good will contained
in both the original and Second Revised Stipulation is
i nconsistent with the provisional rule' s presunption that the
val ue of goodwi || (which includes the use of conpany nane) is the
| esser of one percent of the capitalization of the affiliate or
two percent of the affiliate's gross revenues. The Second

®CVWP coment ed that the Comm ssion mght consider waiting to
consi der the Second Revised Stipulation until Chapter 820 is
finally adopted after Legislative review Because the Second
Revi sed Stipul ation provides that the determ nation of whether
BHE is financially sound will be consistent with standards set
forth in Chapter 820 as finally adopted and section 708 of Title
35-A, we do not agree that we should del ay our consideration of
the Stipulation. CWM also commented that the Comm ssion’s order
shoul d ensure that joint marketing activities are being
accurately reported. W determne that BHE is required pursuant
to this Order to report any joint marketing beyond BGC s m ni nal
use of BHE' s name. W expect that BHE will conmply with this
requirenent.

"By recomendi ng that the investnent be allowed upon a show ng of
sound financial condition, we express no opinion on whether the
project is a reasonable venture for BHE. Consistent with the
Comm ssion's policy expressed in the Chapter 820 rul enaki ng, the
focus of our decision is not on any possible but uncertain
benefits to BHE of participation in the BGC venture. Rather the
focus is on whether BHE is in sound financial condition so as to
ensure that ratepayers are adequately protected. Moreover,

not hing i n our approval of the Second Revised Stipulation my be
construed as a prudence determ nation for ratenmaking purposes.
See 35-A MR S. A 88 707(3)(D) and 708(2-A).
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Revi sed stipulation provides that the value of the use of BHE s
name is equal to BGC s pretax net incone and that paynents made
in accordance with this methodol ogy shoul d end on Decenber 31,
2008 unl ess BGC continues to use BHE s nane. |f BGC continues to
use BHE s nanme beyond the period ending on Decenber 31, 2006, the
annual paynents based on two percent of BGC s pretax net incone
wi |l continue, unless such continued paynents are precluded under
Chapter 820, as finally adopted. W conclude that that based on
the limted use of BHE s name as described in data responses and
at the technical conferences, a deviation fromthe nmethodol ogy of
the provisional rule is appropriate. As discussed above, the
Second Revised Stipulation provides the additional safeguard of
requiring BHE to report to the Comm ssion if BHE and BGC deci de
to engage in joint marketing (beyond the m ninmal use of BHE s
nane as described in Advisors 01-26 and 02-09 Confidential).?
This provision will allow the Conm ssion to deci de whether to
redeterm ne the value of the good will used by BGC based on the
addi tional use of this intangible.

V1. ADDITIONAL FILING REQUIREMENTS

At the conference of counsel, the Advisors suggested that
sone additional requirenents for the supplenental filing would
i ncl ude:

* all recent credit reports

* a description of the inpact of BHE s proposed capital
contribution on BHE s credit capacity, ability to
obtain capital on reasonable terns, and its ability to
provi de safe, reasonabl e and adequate servi ce.

We add these requirenents to those set forth in the Second
Revised Stipulation. In addition, we invite BHE to submt wth
its supplenental filing a detailed proposal to ensure ratepayers
are held harml ess fromthe negative inpacts of its proposed

i nvestnment. For exanple, BHE could propose a nethod for renoving
the inmpact of the investnment on cost of capital and conpliance

wi th debt covenants.

8BHE has stated that the BGC letterhead will identify BGC as an
affiliate of BHE and that Bangor Gas may indicate in various
forms of advertising that it is an affiliate of BHE. It further

stated that any reference to BHE woul d be mnimal and that there
was no antici pated marketing plan centered on the use of BHE s
name.
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Accordingly, we,

ORDER

1. That the Original Stipulation is rejected,;

2. That the Second Revised Stipulation attached hereto as
Appendi x A is approved consistent with this Order; and

3. That this Docket be |left open for BHE to nake its
suppl emental filing consistent with this O der.

Dat ed at Augusta, Maine, this 26th day of March, 1998.

BY ORDER OF THE COW SSI ON

Dennis L. Keschl
Adm ni strative Director

COW SSI ONERS VOTI NG FOR: Wl ch
Hunt
COW SSI ONERS ABSENT: Nugent °

° Commi ssi oner Nugent was present and voted to reject the original
stipulation. He was absent fromthe vote approving the Second
Revi sed Stipul ati on.
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NOTI CE OF RI GHTS TO REVI EW OR APPEAL

5 MR S. A 8 9061 requires the Public Utilities Comm ssion
to give each party to an adjudi catory proceeding witten notice
of the party's rights to review or appeal of its decision nade at
t he concl usion of the adjudicatory proceeding. The nethods of
adj udi catory proceedi ngs are as foll ows:

1. Reconsi deration of the Comm ssion's Order nay be
request ed under Section 6(N) of the Conm ssion's Rul es of
Practice and Procedure (65-407 C MR 11) within 20 days of
the date of the Order by filing a petition with the

Comm ssion stating the grounds upon which consideration is
sought .

2. Appeal of a final decision of the Conmm ssion may be
taken to the Law Court by filing, within 30 days of the date
of the Order, a Notice of Appeal with the Adm nistrative
Director of the Comm ssion, pursuant to 35-A MR S. A § 1320
(1)-(4) and the Maine Rules of Cvil Procedure, Rule 73 et
seq.

3. Addi tional court review of constitutional issues or

i ssues involving the justness or reasonabl eness of rates may
be had by the filing of an appeal with the Law Court,
pursuant to 35-A MR S. A § 1320 (5).

Not e: The attachment of this Notice to a docunent does not
i ndicate the Comm ssion's view that the particul ar docunent
may be subject to review or appeal. Simlarly, the failure
of the Commi ssion to attach a copy of this Notice to a
docunent does not indicate the Conm ssion's view that the
docunent is not subject to review or appeal.



